% VERIDA

October 3, 2025

Jessica Patterson

State Procurement Director
Office of State Procurement
501 Woodlane Street, Suite 220
Little Rock, AR 72201
jessica.patterson(@arkansas.gov

Sarah Cunningham

DHS Division Manager

Arkansas Department of Human Services
Office of Procurement

Post Office Box 1437, Slot W304

Little Rock, AR 72203-1437
Sarah.cunningham(@dhs.arkansas.gov

VIA EMAIL & U.S. MAIL

Re: Surreply to Protest of ModivCare Solutions, LLC
Arkansas Department of Human Services
Solicitation No. 710-25-049 for Non-Emergency Medical Transportation (Region G)

Dear Ms. Patterson & Ms. Cunningham:

Verida submits this surreply to address additional arguments raised in ModivCare’s reply, dated
September 30, 2025. As set forth below, ModivCare’s reply does not overcome the legal and factual barriers
to its eligibility, and the award of Region G to Verida must be upheld.

L REBUTTAL
A. § 525(a) Does Not Apply to the Solicitation and Does Not Prevent the Rescission

ModivCare’s principal argument is premised upon a misrepresentation of 11 U.S.C. § 525(a), as
well as relevant appellate authority. The plain language of § 525(a) explicitly limits its protections to
“licenses, permits, charters, franchises, or other similar grants.”! It is a “fundamental canon of statutory
construction that the words of a statute must be read in their context and with a view to their place in the
overall statutory scheme."? The legal axiom “expressio unius est exclusio alterius” dictates that the “express
designation of one thing may be properly construed to mean the exclusion of another.”® This “plain
meaning” approach has been clearly endorsed by courts when defining the scope of § 525(a), and this
narrow interpretation unequivocally represents controlling appellate precedent.*

111 US.C. § 525(a) (emphasis supplied).
2 Northshore Mining Co. v. Sec'y of Labor, 709 F.3d 706, 710 (8th Cir. 2013).

3Larry Hobbs Farm Equip., Inc. v. CNH Am., LLC, 291 S.W.3d 190, 195 (2009) (emphasis supplied).
4 In re Exquisito Services, Inc., 823 F.2d 151 (5th Cir. 1987).
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The proper analysis under § 525(a) is demonstrated in In re Exquisito, which is controlling.® There,
a debtor argued the termination of its food-service vendor contract following the debtor’s bankruptcy
violated § 525(a). However, the Fifth Circuit flatly rejected a broad interpretation of the statute, holding
that § 525(a) applies “narrowly” to “licenses, permits, charters, franchises, or similar grants”, as opposed
to competitively bid procurement contracts. However, the court found the food-service contract in question
was by definition a “franchise” because it was awarded under the Small Business Administration’s 8(a)
program “to a socially and economically disadvantaged small business...”, and was awarded “without
competition” and at rates “higher than those at which a non-8(a) business could perform.” Thus, the Court
determined a plain reading of § 525(a) required the termination to be rescinded because the contract was
actually a “franchise” — which is expressly listed as a protected category in the statute.

Here, the Arkansas DHS procurement process was clearly a competitive, arms-length, commercial
transaction that was competitively bid pursuant to the Arkansas Procurement Law. DHS issued an invitation
for bid, numerous bidders submitted proposals, DHS evaluated the bids for responsiveness and
responsibility, and awards were ultimately granted. There is zero argument the DHS solicitation and
resulting contract should be considered a “license, permit, charter, franchise or similar grant” — nor does
ModivCare make such an argument. Therefore, the prohibitions described in § 525(a) simply do not apply
to these facts, and ModivCare’s protest must be denied as a result.

B. The Solicitation’s Bankruptcy Warranty Disqualifies ModivCare

ModivCare insists that § 525(a) prohibits DHS from enforcing the “no bankruptcy” warranty,
which represents a non-negotiable condition to bidding for and being awarded a contract under the
Solicitation. Importantly, this warranty is not a new condition imposed because of bankruptcy; rather, it is
a baseline eligibility term that applied to every bidder equally. Thus, the issue is not “discrimination because
of bankruptcy”, but rather ModivCare’s inability to satisfy a uniformly applicable, non-negotiable contract
warranty. Accordingly, ModivCare’s attempts to re-write the Solicitation by asking DHS to ignore a
mandatory term is wildly improper, and Arkansas procurement law simply does not permit DHS to waive
this material requirement. Any other result would violate the clear terms of the Solicitation and would open
the Solicitation to additional protests.

II. CONCLUSION

For the reasons set forth above, Verida respectfully submits that ModivCare’s protest should be
denied. Verida requests that the Chief Procurement Officer issue a decision rejecting the Protest and
directing DHS to affirm the September 10, 2025 award of Region G to Verida.

Best regards,

VERIDA, INC.
Chnie L ze
Christopher D. Lee
General Counsel

5Id.
6 1d.
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Attachments — as stated

CC:

Kenneth P. “Casey” Castleberry (casey(@castleberrylawfirm.com)
James E. Brader, DHS Chief Counsel (jim.brader@dhs.arkansas.gov)
Daisey Reyes (daisy.reyes@dhs.arkansas.gov)

Karrie Goodnight (karrie.goodnight(@dhs.arkansas.gov)

Tanya Freeman (tanya.freeman@arkansas.gov)

Michelle Bridges-Bell (michelle.bridges-bell@arkansas.gov)

OSP Review (osp.review(@arkansas.gov)
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