October 20, 2025

Mr. Kenneth P. “Casey” Castleberry
Casey@caseycastleberrylawfirm.com

RE: Protest Determination, DHS Solicitation No. 710-25-049 for Non-Emergency Medical
Transportation Services, Region G

Dear Mr. Castleberry:

| have reviewed ModivCare Solutions, LLC's (ModivCare) protest concerning the
Arkansas Department of Human Services’ (DHS) rescission of its contract award for non-
emergency transportation services to ModivCare. The protest alleges that DHS’s
rescission was solely based on ModivCare’s Chapter 11 bankruptcy petition, and
therefore, it violates § 525 of the Bankruptcy Code. 11 U.S.C. § 525. Because | agree
that DHS’s rescission violates § 525(a), the protest is sustained.

l. Background

In June 2025, DHS issued public notice of an Invitation for Bid (IFB) for Non-Emergency
Medical Transportation (NEMT) for seven geographic regions. The IFB provided that the
contract would be awarded to one vendor per region, as designated A through G, and
that the award(s) would be made to the lowest responsive and responsible bidder per
region who met the requirements.

For Region G, six contractors submitted bids, and ModivCare, MediTrans, LLC, and
Verida tied for the lowest bid. Pursuant to Arkansas Procurement Rule, the tie was
resolved via a coin flip. ModivCare won the coin flip, and DHS posted its Anticipation to
Award the contract for Region G to ModivCare on July 11, 2025.

However, on September 11, 2025, DHS rescinded ModivCare’s contract award. In its
rescission letter, DHS stated that it had received notice of ModivCare’s bankruptcy filing
and determined that the filing “gives the State great concern as to the sufficiency of the
solvency, financial resources, and ability of ModivCare to perform the contract or provide
the services.” DHS, therefore, determined that ModivCare was “non-responsible” as
defined under Arkansas Procurement law.

DHS then awarded the contract for Region G to Verida. ModivCare timely filed a protest
of the award to Verida pursuant to Ark. Code Ann. § 19-61-701(a)(4)(A)(ii).



Il. Protested Issue: DHS’s Rescission Violated 11 U.S.C. § 525(a).

ModivCare brings this protest under Ark. Code Ann. § 19-61-701(a)(4)(A)(ii), which allows
an actual bidder who is aggrieved in connection with an award to protest if “the
procurement process violates a constitutional, statutory, or regulatory provision.”
ModivCare alleges that DHS’s rescission of its contract and subsequent award to Verida
violates 11 U.S.C. § 525(a). Section 525(a) prohibits a governmental unit from
discriminating against an entity with respect to licenses, permits, or similar grants, and
employment because it has been or is a debtor under the Bankruptcy Code.

A. Does this situation fall within the scope of section 525(a)?

Verida argues that § 525(a) does not apply to the instant situation because it does not fall
within the statute’s explicit protections to “licenses, permits, charters, franchises, or other
similar grants.” However, § 525’s list of discriminatory practices “is illustrative, not
exhaustive.” In re Environmental Source Corp., 431 B.R. 315, 322 (2010). Courts
generally have expanded the anti-discrimination objective of the statute by broadly
construing the discriminatory practices in favor of the Bankruptcy Code’s fresh start
policy. Id. at 322-23; F.C.C. v. NextWave Personal Communications, Inc. 537 U.S. 293
(2003). In that vein, § 525 has been successfully used in diverse applications, including
government contracts. See Matter of Son-Shine Grading, Inc., 27 B.R. 693
(Bkrtcy.E.D.N.C. 1983); In re Coleman American Moving Services, Inc., 8 B.R. 379
(Bkrtcy.C.D.Kan. 1980).

For example, in Matter of Son-Shine Grading, Inc., the North Carolina Department of
Transportation disqualified a debtor from bidding on contracts with the department
because of its pending Chapter 11 petition. 27 B.R. at 694. The debtor, who was a
licensed general contractor, did not complain about the financial requirements for bidding
on a highway project. /d. at 695. The court held that the department violated § 525(a) and
enjoined its action. /d. It concluded that the department had arbitrarily assumed that a
bankrupt debtor could not meet its reasonable requirements for bidding on state highway
projects. /d.

Nevertheless, even courts that have applied a narrower meaning to the list of possible
instances of discrimination in § 525(a) have enjoined discriminatory action in government
contracts. See In re Exquisito Services, Inc. 823 F.2d 151 (5" Cir.1987); In re Coleman
American Moving Services, Inc., 8 B.R. 379.

In Exquisito Services, the court held that the Small Business Administration’s (SBA)
refusal to renew a procurement contract with a company participating in an SBA program
constituted a violation of § 525(a). 823 F.2d 151, 154-55. Narrowly construing § 525(a),
the court concluded that the SBA program was “essentially a franchise” and, therefore,
was within the scope of § 525(a). /d. At 154. It held, “because the relationship here was
similar to those specified in the statute ... § 525(a) applies.” Id. At 155.



Similarly, in Coleman American, the court held that the government had violated § 525(a)
by discriminating against a low bidder that had filed a Chapter 11 reorganization. 8 B.R.
379. It found that § 525(a) applied because the statute prohibits discrimination in
employment and the debtor was seeking employment as defined by its common usage in
bidding on the contract. /d. At 383.

Section 525(a) applies to the instant situation. Like in Coleman American, ModivCare was
seeking employment through its bid, and § 525(a) prohibits discrimination in employment.
Indeed, if a bankruptcy filing alone resulted in a non-responsibility finding, ModivCare
would be excluded from any government contract award. Applying these cases, the
challenged action is sufficiently analogous to those specified in § 525(a) and is the type
of government conduct that § 525(a) was designed to prevent. Therefore, § 525(a)
applies.

B. Did ModivCare demonstrate discrimination solely based on its bankruptcy
filing?

Verida also argues that DHS’s decision to rescind ModivCare’s contract was based on
other neutral state procurement requirements, and not solely on its bankruptcy petition.
However, that argument is not supported by DHS’s letter to ModivCare. The letter
indicates that ModivCare’s bankruptcy filing was its only reason for concluding that
ModivCare was a non-responsible bidder and rescinding the contract award. Therefore,
the protest is sustained.

lll. Conclusion
DHS’s disqualification of ModivCare solely because it filed a petition in Chapter 11 of the
Bankruptcy Code violates of 11 U.S.C. § 525(a). Accordingly, the protest submitted by
ModivCare is sustained.

The Arkansas Department of Human Services is directed to take the following actions:

e Rescind the September 10, 2025, award of Region G to Verida Inc.

¢ Retract the September 2, 2025, Rescission Notice.

¢ Reinstate the July 21, 2025, award of Region G to ModivCare Solutions, LLC,
unless it is found to be non-responsible or its bid is rejected for reasons other than
its Chapter 11 Bankruptcy filing.

This determination is final and conclusive. Ark. Code Ann. § 19-61-701(e)(1).

Sincerely,

Jessica Patterson
State Procurement Director



