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February 26, 2024  
 

VIA ELECTRONIC MAIL 
 
 
Edward Armstrong  
State Procurement Director 
Arkansas Department of Transformation and Shared Services 
501 Woodlane, Suite 201 
Little Rock, Arkansas 72201 
edward.armstrong@arkansas.gov 
 

Re: Protest of Anticipation to Award Solicitation No. 710-23-0008: Electronic 
Benefit Transfer Services System (this “Protest”) 

 
 
Dear Mr. Armstrong: 
 
 We represent Conduent State & Local Solutions, Inc. (“Conduent”).  On behalf of 
Conduent and pursuant to the provisions of Ark. Code Ann. § 19-11-244, et seq., we hereby protest 
the announcement and intended contract award of Solicitation No. 710-23-0008: Electronic 
Benefit Transfer Services System (the “Solicitation”) to Morse Data Enterprise Government 
Services LLC (“Morse”).  Pursuant to Ark. Code Ann. § 19-11-244(f), Conduent respectfully 
requests no contract be awarded in connection with the Solicitation until this protest has been 
resolved.  
 
 Conduent is an industry-leading provider of Information Technology and Business Process 
Outsourcing solutions to state and local governmental agencies. Conduent does business globally 
and in all fifty (50) states. Conduent is one of the foremost providers of electronic payments 
processing services, including services in support of Electronic Benefits Transfer (EBT) for the 
Supplemental Nutrition Assistance Program.  
 

I. Background 
 
On October 4, 2023, the State of Arkansas (“State”) Department of Human Services 

(“DHS”) issued a final Request for Proposals (“RFP”) for a statewide Electronic Benefit Transfer 



Services System contract.  As of February 12, 2024, DHS received three proposals, one from each 
of the following: (1) Conduent, (2) Morse, and (3) Fidelity Information Services LLC (“FIS”).  On 
February 12, 2024, DHS announced its Anticipation to Award the Electronic Benefit Transfer 
Services System contract, selecting Morse’s proposal for intended award.  Among the three 
proposals received in response to the Solicitation, Conduent received the highest technical score - 
562.22 compared to the intended awardee’s technical score of 427.93.  However, because Morse 
submitted a lower cost proposal Morse received the highest Grand Total Score of 727.93, followed 
by Conduent with a score of 717.89, and last was FIS with a score of 585.21. The following table 
shows the bid tabulation and scoring matrix for the Solicitation: 

 
The RFP outlined the mandatory requirements for proposals as well as the process of 

review for DHS to follow. For purposes of the arguments below, the following sections of the RFP 
are of particular importance to this Protest: 

 
1. Section 1.6 – ACCEPTANCE OF REQUIREMENTS 

A. The words “must” and “shall” signify a Requirement of this solicitation and that the 
Contractor’s agreement to and compliance with that item is mandatory.  

B. A Contractor’s proposal will be disqualified if a Contractor takes exceptions to any 
Requirements named in this RFP.  

C. Contractor may request exceptions to NON-mandatory items. Any such request must be 
declared on, or as an attachment to, the appropriate section’s Agreement and Compliance 
Form. Contractor must clearly explain the requested exception and should reference the 
specific solicitation item number to which the exception applies.  

2. Section 1.8, 3. – RESPONSE DOCUMENTS 



The following items should be submitted in the original Technical Proposal Packet.  

c.  Voluntary Product Accessibility Template (VPAT), if applicable. (see Technology 
Access.) 

3. Section 2.2 – MINIMUM QUALIFICATIONS 

The Contractor must meet the following requirements: 

D.  Contractor must be bondable. For verification purposes, the Prospective Contractor 
shall submit a Letter of Bondability from an admitted Surety Insurer with bid 
submission. The letter must unconditionally offer to guarantee, to the extent of one 
hundred percent (100%) of the annual contract price, the Prospective Contractor’s 
performance in all respects of the terms and conditions of the RFP and the resultant 
contract.  

4. Section 3.2 – ORAL PRESENTATION/DEMONSTRATION SCORE 

A. The two (2) Prospective Contractors with the top technical scores after the completion 
of the technical proposal evaluation will be contacted to schedule an oral 
presentation/demonstration.  

B. The buyer will create a second set of score sheets by copying the Excel workbook 
(including the scores entered) and titling each of the score sheets in that workbook as 
the “Post-Demonstration” score sheets.  

C. After each oral presentation/demonstration is complete, the Evaluation Committee 
members will have the opportunity to discuss the oral presentation/demonstration and 
revise their individual scores on the Post-Demonstration Consensus Score Sheet based 
on the information provided during the oral presentation/demonstration. 

D. The final individual scores of the evaluators on the Post-Determination Consensus 
Score Sheets will be averaged to determine the final technical score for each proposal.  
 

II. Timeliness and Standing 

Arkansas procurement law authorizes a determination on the merits of a protest if such 
protest is (1) timely made, (2) by an aggrieved party, and (3) on at least one of the enumerated 
statutory grounds.  See Ark. Code Ann. § 19-11-244.  A protest is timely if submitted in writing 
within fourteen calendar days after the award or notice of anticipation to award.  Ark. Code Ann. 
§ 19-11-244(a)(3).  The Notice of Anticipation to Award to Morse was announced on February 
12, 2024; thus, this protest is timely made as of today, February 26, 2024.  Conduent may protest 
the award of this contract as an “actual bidder” and “aggrieved” party.  Arkansas Code Ann. § 19-
11-244(a)(2). Although “aggrieved party” is not defined in the statute, the Arkansas Supreme 
Court has determined an aggrieved party to be one who suffers adverse financial consequences.  
See Forrest Constr., Inc., v. Milam, 345 Ark. 1, 7, 43 S.W.3d 140, 144 (Ark. 2001).  Conduent is 
an aggrieved party because Conduent’s proposal was not accepted, and thus lost the contract award 
to a competing participant that did not follow the mandatory requirements of the RFP.  
Additionally, DHS did not follow the required review process in accordance with the terms of the 
RFP.  Finally, one of the five statutory grounds which a protest may be based upon concerns 
adherence to the rules of a specific solicitation.  See Ark. Code Ann. § 19-11-244(a)(4)(A)(iii).  As 
will be described further in the following section, this protest should be sustained because of both 
DHS’s and Morse’s failure to comply with the mandatory requirements contained within the RFP.  



III. Basis for Protest and Argument 
 
This protest is made on the grounds that “the procurement agency failed to adhere to the 

rules of the procurement as stated in the solicitation, and the failure to adhere to the rules of 
procurement materially affected the contract award.” Ark. Code Ann. § 19-11-244(a)(4)(A)(iii).  

 
1. The Intended Awardee, Morse Data Enterprise Government Services LLC, Was Non-

Responsive for Failure to Submit Mandatory Documentation Required by the RFP. 
 
Morse did not comply with the rules and requirements explicitly stated in the RFP.  Section 

1.8 A. 3. c. of the RFP requires that a Voluntary Product Accessibility Template (“VPAT”) be 
submitted with the original Technical Proposal Packet and Section 2.2 D. states that “[t]he 
Contractor must meet the following requirements” including the requirement that “the Contractor 
must be bondable” and that “[f]or verification purposes, the Prospective Contractor shall submit 
a Letter of Bondability from an admitted Surety Insurer with bid submission.”  Morse’s proposal 
did not include either form of the aforementioned documentation.  

 
The RFP requirements with which Morse failed to comply were mandatory and 

disqualifying. Section 1.6 A. of the RFP states: 
 

A. The words “must” and “shall” signify a Requirement of this solicitation and that 
the Contractor’s agreement to and compliance with that item is mandatory.  
 

B. Contractor’s proposal will be disqualified if a Contractor takes exceptions to any 
Requirements named in this RFP. 

 
Thus, by the terms of the RFP itself, Morse’s proposal must be disqualified as non-responsive for 
lack of compliance with mandatory RFP requirements.  In addition, the RFP’s definitions of the 
terms “shall” and “must” are consistent with the interpretation of those terms given by Arkansas 
courts. The Arkansas Supreme Court “has consistently held that the word ‘shall’ in a statute, means 
the legislature intended mandatory compliance with the statute unless such an interpretation would 
lead to an absurdity.” Hathcock v. Arkansas Dept. of Human Services, 69 S.W.3d 6, 8 (Ark. 2002); 
see also Tollet v. Wilson, 608 S.W.3d 602, 606 (Ark. 2020)) (“The word ‘shall’ means mandatory 
compliance unless it would lead to an absurd result.”); Barber v. State, No. CR-22-778, 2024 WL 
696796, at *8 (Ark. Ct. App. Dec. 21, 2024) (“The word shall means mandatory.”).  Additionally, 
both missing documents are important sources of information for DHS to evaluate Morse’s ability 
to perform the services in the manner required by the RFP.  On the other hand, Conduent proved 
its ability to perform all aspects of the future contract within its proposal.  
 
 Morse also failed to submit, pursuant to Section E.13 A. of the Information For Evaluation 
within the Revised Technical Response Packet1, “copies of independent audit and all certifications 
required.”  The failure to submit this documentation is further evidenced by the fact that Morse 
received a zero for this section.  Section 3.1 of the RFP describes a Quality Rating of zero as 
“unacceptable” and “the proposal clearly does not meet the requirement.”  Although Morse’s 

 
1 Attached as Exhibit A. 



proposal includes a discussion about their audit procedures and processes with an independent 
auditor, including a note about their last audit, Morse did not include any copies of such audit.  
 
 The missing audit document described above was also grounds for automatic rejection of 
Morse’s proposal.  According to Section 1.8 A. 2. f. of the RFP, a Technical Response Packet 
“must include” a “Technical Proposal response to the Information For Evaluation section included 
in the Technical Response Packet.”  Furthermore, the Information For Evaluation section says 
“[p]rovide a response to each item/question in this section.”  As mentioned above, Section E.13 
A. of the Information For Evaluation document states “[p]rovide copies of independent audit.” 
Again, Morse did not provide copies of any audits.  This failure should have resulted in rejection 
of Morse’s proposal because Section 3.1 of the RFP states that “Technical Proposal Packets that 
do not meet submission Requirements shall be rejected and shall not be evaluated.”  The missing 
audits are yet another example of Morse’s non-responsiveness; a reason Morse’s proposal should 
have been rejected and not evaluated in any capacity; and reason for this Protest to be sustained.  
 

Protests of Arkansas contract awards will be sustained where it is shown that the intended 
awardee failed to follow the mandatory requirements of an RFP.  For example, on December 15, 
2020, the State Procurement Director sustained the Protest of Award in RFP No. 710-20-0041: 
Solicitation for Design, Development, Implementation, Maintenance, and Operations of a new 
Comprehensive Child Welfare Information System2 (“CWISS Protest Determination”), because 
the winning proposal did not satisfy the mandatory requirements of the price proposal submission.3  
The CWISS Protest Determination discussed a lack of documentation within the winning proposal.  
In the CWISS situation, the winning bidder did not submit a required attachment with its Official 
Bid Price Sheet, which could have been grounds for immediate rejection. (Exhibit B at 4).  Rather, 
DHS sought clarification from the winning bidder even though any clarification cannot amend or 
“change the terms” of a submitted proposal. (Ark. Code Ann. § 19-11-230(f)(2); Exhibit B at 4). 
In the determination, the State Procurement Director stated, “Where a failure to meet a mandatory 
requirement is clear and unambiguous, what further clarification is needed?” (Exhibit B at 4).  

 
The missing information in Morse’s proposal concerned accessibility, bondability 

requirements, and audit reports, which relate directly to the ability of a bidder to perform the 
services according to the terms of the RFP.  The missing documents are clearly and unambiguously 
mandatory provisions of RFP Sections 1.8 A. 3. c. and 2.2 D, respectively, and the Technical 
Response Packet. Even if DHS has sought a clarification from Morse for the missing 
documentation, the words of the State Procurement Director remain on point: “[w]here a failure to 
meet a mandatory requirement is clear and unambiguous, what further clarification is needed?” 
(Exhibit B at 4).  

 
If DHS has communicated with Morse for the information, the process has not been made 

public, and thus does not further the underlying policies of State procurement law including 
“increased public confidence in the procedures followed in public procurement,” “fair and 
equitable treatment of all persons who deal with the procurement system of this state,” and 

 
2 Attached as Exhibit B. 
 
3 Importantly, according to Arkansas procurement law, the failure to “conform to the essential requirements” of a 
solicitation is grounds for rejection of that proposal. TSS OSP Rule R6: 19-11-230(1). 



providing “safeguards for the maintenance of a procurement system of quality and integrity.”  Ark. 
Code Ann. § 19-11-202. 

 
2. DHS Failed to Follow the Express Requirements of the RFP Process. 

 
Section 3.2 A. of the RFP provides for oral presentation by “the two (2) Prospective 

Contractors with the top technical scores after the completion of the technical proposal 
evaluation.”  Furthermore, Sections 3.2 C. and D. of the RFP provide for score adjustments based 
on the RFP required oral presentations.  As the bid tabulation above shows, the proposals of 
Conduent and FIS received the two highest Technical Scores, 562.22 and 493.95 respectively, 
compared to 427.93 of Morse, but Conduent was not given an opportunity to orally present and 
demonstrate its proposal.  

 
According to the terms of the RFP, Conduent and FIS should have each received an 

opportunity to orally present their proposals based on their technical scores. The failure of DHS to 
allow oral presentations by the two offerors with the highest technical scores was a clear violation 
of the express terms of the RFP.  Indeed, because Morse had the lowest technical scores among all 
three offerors, Morse’s proposal should not even have been considered for the award. Section 3.2 
of the RFP sets forth a detailed “Post-Demonstration” process for discussion of oral presentations 
by the Evaluation Committee, revision of scores, and then tabulation of final scores for those 
offerors who made oral presentations.  Because Morse was ineligible for oral presentations, 
Morse’s scores could not have been included in that process, and awarding to Morse was a 
violation of the terms of the RFP. 

 
Protests of Arkansas contract awards will be sustained where it is shown that the agency 

has failed to follow the requirements of an RFP. For example, on April 5, 2023, the State 
Procurement Director sustained the Protest of Award in Solicitation No. S000000162: Food 
Distribution Services4 (“FDS Protest Determination”), because the competitive sealed bidding 
requirements, as mandated in the solicitation, were not met when reviewing the department 
received proposals. 

 
The FDS Protest Determination concerned non-compliance with competitive sealed 

bidding requirements contained in the solicitation.  In that case, the solicitation terms dictated the 
time in which bids were to be opened.  As a result of technical issues with the submission format, 
the winning bid was first opened over an hour after the scheduled opening time. Exhibit C, at 2. 
The issue was that competitive sealed bidding State law clearly requires “[p]ublic 
contemporaneous opening of bids at a predesignated time and place.” Ark. Code Ann. § 19-11-
229(a)(2); Exhibit C, at 2. The protest was sustained on the basis that the review process did not 
follow the solicitation’s mandatory requirements, which were to be conducted in accordance with 
the State laws about competitive sealed bidding.5  Exhibit C, at 3. 

 

 
4 Attached as Exhibit C. 
5 See McGoldrick Construction Services Corporation, B-409252.2, March 2, 20214. Federal Government 
Accountability Office sustained a bid protest on grounds that the agency did not evaluate the proposal in question in 
the manner prescribed in the solicitation for certain requirements.  



Although the mandatory requirements in the FDS Protest Determination and the RFP at 
issue are different, the effect is the same.  In the FDS Protest Determination, the terms of the 
proposal did not change because of the RFP violation, but nevertheless the protest was sustained, 
as should be the case here. The expectation of willing participants in the bidding process is that 
the rules will be followed and enforced. It is imperative that this expectation continue to be met in 
order to incentivize maximum participation in the bidding process and further the State’s interest 
with any future solicitations.6 
 

IV. Conclusion 
 
For the foregoing reasons, Conduent respectfully asks that this Protest be sustained as 

Conduent is an aggrieved party, making a timely protest, on the required statutory grounds.  It is 
in the best interest of the State to ensure that the aforementioned errors and omissions are 
accounted for and public trust in future procurement is maintained.  

 
Sincerely,  

Baker, Donelson, Bearman,  
  Caldwell & Berkowitz PC 

 
  
Robert F. Tom   

 

cc: 

Karrie Goodnight 
Solicitations 
Arkansas Department of Human Services 
Donaghey Plaza, P.O. Box 1437 
Little Rock, Arkansas 72203 
DHS.op.solicitations@dhs.arkansas.gov 
 
 
Paris Nielsen 
Contract Review and Reporting 
Arkansas Department of Transformation and Shared Services 
501 Woodlane, Suite 201 
Little Rock, Arkansas 72201 
paris.nielsen@arkansas.gov 
 

 
6 See Ark. Code Ann. § 19-11-202 for policy considerations.  



Notice to anticipated awardee named in Anticipation to Award pursuant to Ark. Code 
Ann. § 19-11-244(a)(2)(B): 

 

Morse Data Enterprise Government Services LLC 
 
Joyce Ballack 
13785 Research Blvd, Suite 125 
Austin, TX 78750 
Email: joyce.ballack@itsmorse.com 
  



Exhibit A 

[Revised Technical Response Packet] 



















  



Exhibit B 

[Protest Determination of Award in RFP No. 710-20-0041: Solicitation for the Design, 
Development, Implementation, Maintenance, and Operation of a new comprehensive Child 

Welfare Information System] 

















  



Exhibit C 

[Protest Determination of Award in Solicitation No. S000000162: Food Distribution Services] 







 


