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Edward Armstrong
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Arkansas Department of Transformation and Shared Services
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Little Rock, Arkansas 72201
edward.armstrong@arkansas.gov

Re: Protest of Anticipation to Award Solicitation No. 710-23-0008: Electronic
Benefit Transfer Services System (this “Protest™)

Dear Mr. Armstrong:

We represent Conduent State & Local Solutions, Inc. (“Conduent”). On behalf of
Conduent and pursuant to the provisions of Ark. Code Ann. § 19-11-244, et seq., we hereby protest
the announcement and intended contract award of Solicitation No. 710-23-0008: Electronic
Benefit Transfer Services System (the “Solicitation™) to Morse Data Enterprise Government
Services LLC (“Morse”). Pursuant to Ark. Code Ann. § 19-11-244(f), Conduent respectfully
requests no contract be awarded in connection with the Solicitation until this protest has been
resolved.

Conduent is an industry-leading provider of Information Technology and Business Process
Outsourcing solutions to state and local governmental agencies. Conduent does business globally
and in all fifty (50) states. Conduent is one of the foremost providers of electronic payments
processing services, including services in support of Electronic Benefits Transfer (EBT) for the
Supplemental Nutrition Assistance Program.

L. Background

On October 4, 2023, the State of Arkansas (“State””) Department of Human Services
(“DHS”) issued a final Request for Proposals (“RFP”) for a statewide Electronic Benefit Transfer



Services System contract. As of February 12, 2024, DHS received three proposals, one from each
of the following: (1) Conduent, (2) Morse, and (3) Fidelity Information Services LLC (“FIS”). On
February 12, 2024, DHS announced its Anticipation to Award the Electronic Benefit Transfer
Services System contract, selecting Morse’s proposal for intended award. Among the three
proposals received in response to the Solicitation, Conduent received the highest technical score -
562.22 compared to the intended awardee’s technical score of 427.93. However, because Morse
submitted a lower cost proposal Morse received the highest Grand Total Score of 727.93, followed
by Conduent with a score of 717.89, and last was FIS with a score of 585.21. The following table
shows the bid tabulation and scoring matrix for the Solicitation:

RFP Proposal Tab

Sclicitation #/Description:  710-23-0008 Electronic Benefit Transfer Services System

RFP Opening
Date: 11/30/2023  |ReadBy:  [David King Weighted Grand Total
Karrie Lol Cost Score  “weighted
Time: 2:00 p.m. Recorded By: ) Proposal Technical Proposal
Goodnight
Score Score + Cost Score
Proposal Submitted By: Cost B
Lomi ¥- uax. Possivie: | 700 08 wae pessse | 300 | miax Possivie: | 7,000
Conduent State & Local Solutions, Inc. 562.22 $ 587190492 155.67 717.89
Fidelity Information Services LLC 493.95 $ 10,015,510.40 91.26 585.21
Morse Data Enterprise Government Services LLC 427.93 $  3,046,857.88 300 727.93
Highest Ranked Prospective Contractor: Morse Data Enterprise Government Services LLC

The RFP outlined the mandatory requirements for proposals as well as the process of
review for DHS to follow. For purposes of the arguments below, the following sections of the RFP
are of particular importance to this Protest:

1. Section 1.6 - ACCEPTANCE OF REQUIREMENTS

A. The words “must” and “shall” signify a Requirement of this solicitation and that the
Contractor’s agreement to and compliance with that item is mandatory.

B. A Contractor’s proposal will be disqualified if a Contractor takes exceptions to any
Requirements named in this RFP.

C. Contractor may request exceptions to NON-mandatory items. Any such request must be
declared on, or as an attachment to, the appropriate section’s Agreement and Compliance
Form. Contractor must clearly explain the requested exception and should reference the
specific solicitation item number to which the exception applies.

2. Section 1.8, 3. — RESPONSE DOCUMENTS



The following items should be submitted in the original Technical Proposal Packet.

c. Voluntary Product Accessibility Template (VPAT), if applicable. (see Technology
Access.)

3. Section 2.2 — MINIMUM QUALIFICATIONS
The Contractor must meet the following requirements:

D. Contractor must be bondable. For verification purposes, the Prospective Contractor
shall submit a Letter of Bondability from an admitted Surety Insurer with bid
submission. The letter must unconditionally offer to guarantee, to the extent of one
hundred percent (100%) of the annual contract price, the Prospective Contractor’s
performance in all respects of the terms and conditions of the RFP and the resultant
contract.

4. Section 3.2 — ORAL PRESENTATION/DEMONSTRATION SCORE

A. The two (2) Prospective Contractors with the top technical scores after the completion
of the technical proposal evaluation will be contacted to schedule an oral
presentation/demonstration.

B. The buyer will create a second set of score sheets by copying the Excel workbook
(including the scores entered) and titling each of the score sheets in that workbook as
the “Post-Demonstration” score sheets.

C. After each oral presentation/demonstration is complete, the Evaluation Committee
members will have the opportunity to discuss the oral presentation/demonstration and
revise their individual scores on the Post-Demonstration Consensus Score Sheet based
on the information provided during the oral presentation/demonstration.

D. The final individual scores of the evaluators on the Post-Determination Consensus
Score Sheets will be averaged to determine the final technical score for each proposal.

I1. Timeliness and Standing

Arkansas procurement law authorizes a determination on the merits of a protest if such
protest is (1) timely made, (2) by an aggrieved party, and (3) on at least one of the enumerated
statutory grounds. See Ark. Code Ann. § 19-11-244. A protest is timely if submitted in writing
within fourteen calendar days after the award or notice of anticipation to award. Ark. Code Ann.
§ 19-11-244(a)(3). The Notice of Anticipation to Award to Morse was announced on February
12, 2024; thus, this protest is timely made as of today, February 26, 2024. Conduent may protest
the award of this contract as an “actual bidder” and “aggrieved” party. Arkansas Code Ann. § 19-
11-244(a)(2). Although “aggrieved party” is not defined in the statute, the Arkansas Supreme
Court has determined an aggrieved party to be one who suffers adverse financial consequences.
See Forrest Constr., Inc., v. Milam, 345 Ark. 1, 7, 43 S.W.3d 140, 144 (Ark. 2001). Conduent is
an aggrieved party because Conduent’s proposal was not accepted, and thus lost the contract award
to a competing participant that did not follow the mandatory requirements of the RFP.
Additionally, DHS did not follow the required review process in accordance with the terms of the
RFP. Finally, one of the five statutory grounds which a protest may be based upon concerns
adherence to the rules of a specific solicitation. See Ark. Code Ann. § 19-11-244(a)(4)(A)(iii). As
will be described further in the following section, this protest should be sustained because of both
DHS’s and Morse’s failure to comply with the mandatory requirements contained within the RFP.



III.  Basis for Protest and Argument

This protest is made on the grounds that “the procurement agency failed to adhere to the
rules of the procurement as stated in the solicitation, and the failure to adhere to the rules of
procurement materially affected the contract award.” Ark. Code Ann. § 19-11-244(a)(4)(A)(iii).

1. The Intended Awardee, Morse Data Enterprise Government Services LLC, Was Non-
Responsive for Failure to Submit Mandatory Documentation Required by the RFP.

Morse did not comply with the rules and requirements explicitly stated in the RFP. Section
1.8 A. 3. c. of the RFP requires that a Voluntary Product Accessibility Template (“VPAT”) be
submitted with the original Technical Proposal Packet and Section 2.2 D. states that “[t]he
Contractor must meet the following requirements” including the requirement that “the Contractor
must be bondable” and that “[f]or verification purposes, the Prospective Contractor shall submit
a Letter of Bondability from an admitted Surety Insurer with bid submission.” Morse’s proposal
did not include either form of the aforementioned documentation.

The RFP requirements with which Morse failed to comply were mandatory and
disqualifying. Section 1.6 A. of the RFP states:

A. The words “must” and “shall” signify a Requirement of this solicitation and that
the Contractor’s agreement to and compliance with that item is mandatory.

B. Contractor’s proposal will be disqualified if a Contractor takes exceptions to any
Requirements named in this RFP.

Thus, by the terms of the RFP itself, Morse’s proposal must be disqualified as non-responsive for
lack of compliance with mandatory RFP requirements. In addition, the RFP’s definitions of the
terms “shall” and “must” are consistent with the interpretation of those terms given by Arkansas
courts. The Arkansas Supreme Court “has consistently held that the word ‘shall’ in a statute, means
the legislature intended mandatory compliance with the statute unless such an interpretation would
lead to an absurdity.” Hathcock v. Arkansas Dept. of Human Services, 69 S.W.3d 6, 8 (Ark. 2002);
see also Tollet v. Wilson, 608 S.W.3d 602, 606 (Ark. 2020)) (“The word ‘shall”’ means mandatory
compliance unless it would lead to an absurd result.”); Barber v. State, No. CR-22-778, 2024 WL
696796, at *8 (Ark. Ct. App. Dec. 21, 2024) (“The word shall means mandatory.”). Additionally,
both missing documents are important sources of information for DHS to evaluate Morse’s ability
to perform the services in the manner required by the RFP. On the other hand, Conduent proved
its ability to perform all aspects of the future contract within its proposal.

Morse also failed to submit, pursuant to Section E.13 A. of the Information For Evaluation
within the Revised Technical Response Packet', “copies of independent audit and all certifications
required.” The failure to submit this documentation is further evidenced by the fact that Morse
received a zero for this section. Section 3.1 of the RFP describes a Quality Rating of zero as
“unacceptable” and “the proposal clearly does not meet the requirement.” Although Morse’s

I Attached as Exhibit A.



proposal includes a discussion about their audit procedures and processes with an independent
auditor, including a note about their last audit, Morse did not include any copies of such audit.

The missing audit document described above was also grounds for automatic rejection of
Morse’s proposal. According to Section 1.8 A. 2. f. of the RFP, a Technical Response Packet
“must include” a “Technical Proposal response to the Information For Evaluation section included
in the Technical Response Packet.” Furthermore, the Information For Evaluation section says
“[pJrovide a response to each item/question in this section.” As mentioned above, Section E.13
A. of the Information For Evaluation document states “[p]rovide copies of independent audit.”
Again, Morse did not provide copies of any audits. This failure should have resulted in rejection
of Morse’s proposal because Section 3.1 of the RFP states that “Technical Proposal Packets that
do not meet submission Requirements shall be rejected and shall not be evaluated.” The missing
audits are yet another example of Morse’s non-responsiveness; a reason Morse’s proposal should
have been rejected and not evaluated in any capacity; and reason for this Protest to be sustained.

Protests of Arkansas contract awards will be sustained where it is shown that the intended
awardee failed to follow the mandatory requirements of an RFP. For example, on December 15,
2020, the State Procurement Director sustained the Protest of Award in RFP No. 710-20-0041:
Solicitation for Design, Development, Implementation, Maintenance, and Operations of a new
Comprehensive Child Welfare Information System? (“CWISS Protest Determination™), because
the winning proposal did not satisfy the mandatory requirements of the price proposal submission.’
The CWISS Protest Determination discussed a lack of documentation within the winning proposal.
In the CWISS situation, the winning bidder did not submit a required attachment with its Official
Bid Price Sheet, which could have been grounds for immediate rejection. (Exhibit B at 4). Rather,
DHS sought clarification from the winning bidder even though any clarification cannot amend or
“change the terms” of a submitted proposal. (Ark. Code Ann. § 19-11-230(f)(2); Exhibit B at 4).
In the determination, the State Procurement Director stated, “Where a failure to meet a mandatory
requirement is clear and unambiguous, what further clarification is needed?”” (Exhibit B at 4).

The missing information in Morse’s proposal concerned accessibility, bondability
requirements, and audit reports, which relate directly to the ability of a bidder to perform the
services according to the terms of the RFP. The missing documents are clearly and unambiguously
mandatory provisions of RFP Sections 1.8 A. 3. c. and 2.2 D, respectively, and the Technical
Response Packet. Even if DHS has sought a clarification from Morse for the missing
documentation, the words of the State Procurement Director remain on point: “[w]here a failure to
meet a mandatory requirement is clear and unambiguous, what further clarification is needed?”
(Exhibit B at 4).

If DHS has communicated with Morse for the information, the process has not been made
public, and thus does not further the underlying policies of State procurement law including
“increased public confidence in the procedures followed in public procurement,” “fair and
equitable treatment of all persons who deal with the procurement system of this state,” and

2 Attached as Exhibit B.

3 Importantly, according to Arkansas procurement law, the failure to “conform to the essential requirements” of a
solicitation is grounds for rejection of that proposal. TSS OSP Rule R6: 19-11-230(1).



providing “safeguards for the maintenance of a procurement system of quality and integrity.” Ark.
Code Ann. § 19-11-202.

2. DHS Failed to Follow the Express Requirements of the RF'P Process.

Section 3.2 A. of the RFP provides for oral presentation by “the two (2) Prospective
Contractors with the top technical scores after the completion of the technical proposal
evaluation.” Furthermore, Sections 3.2 C. and D. of the RFP provide for score adjustments based
on the RFP required oral presentations. As the bid tabulation above shows, the proposals of
Conduent and FIS received the two highest Technical Scores, 562.22 and 493.95 respectively,
compared to 427.93 of Morse, but Conduent was not given an opportunity to orally present and
demonstrate its proposal.

According to the terms of the RFP, Conduent and FIS should have each received an
opportunity to orally present their proposals based on their technical scores. The failure of DHS to
allow oral presentations by the two offerors with the highest technical scores was a clear violation
of the express terms of the RFP. Indeed, because Morse had the lowest technical scores among all
three offerors, Morse’s proposal should not even have been considered for the award. Section 3.2
of the RFP sets forth a detailed “Post-Demonstration” process for discussion of oral presentations
by the Evaluation Committee, revision of scores, and then tabulation of final scores for those
offerors who made oral presentations. Because Morse was ineligible for oral presentations,
Morse’s scores could not have been included in that process, and awarding to Morse was a
violation of the terms of the RFP.

Protests of Arkansas contract awards will be sustained where it is shown that the agency
has failed to follow the requirements of an RFP. For example, on April 5, 2023, the State
Procurement Director sustained the Protest of Award in Solicitation No. S000000162: Food
Distribution Services* (“FDS Protest Determination™), because the competitive sealed bidding
requirements, as mandated in the solicitation, were not met when reviewing the department
received proposals.

The FDS Protest Determination concerned non-compliance with competitive sealed
bidding requirements contained in the solicitation. In that case, the solicitation terms dictated the
time in which bids were to be opened. As a result of technical issues with the submission format,
the winning bid was first opened over an hour after the scheduled opening time. Exhibit C, at 2.
The issue was that competitive sealed bidding State law clearly requires “[pJublic
contemporaneous opening of bids at a predesignated time and place.” Ark. Code Ann. § 19-11-
229(a)(2); Exhibit C, at 2. The protest was sustained on the basis that the review process did not
follow the solicitation’s mandatory requirements, which were to be conducted in accordance with
the State laws about competitive sealed bidding.> Exhibit C, at 3.

4 Attached as Exhibit C.

5 See McGoldrick Construction Services Corporation, B-409252.2, March 2, 20214. Federal Government
Accountability Office sustained a bid protest on grounds that the agency did not evaluate the proposal in question in
the manner prescribed in the solicitation for certain requirements.



Although the mandatory requirements in the FDS Protest Determination and the RFP at
issue are different, the effect is the same. In the FDS Protest Determination, the terms of the
proposal did not change because of the RFP violation, but nevertheless the protest was sustained,
as should be the case here. The expectation of willing participants in the bidding process is that
the rules will be followed and enforced. It is imperative that this expectation continue to be met in
order to incentivize maximum participation in the bidding process and further the State’s interest
with any future solicitations.®

IVv. Conclusion

For the foregoing reasons, Conduent respectfully asks that this Protest be sustained as
Conduent is an aggrieved party, making a timely protest, on the required statutory grounds. It is
in the best interest of the State to ensure that the aforementioned errors and omissions are
accounted for and public trust in future procurement is maintained.

Sincerely,

Baker, Donelson, Bearman,
Caldwell & Berkowitz PC
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Robert F. Tom

CC:

Karrie Goodnight

Solicitations

Arkansas Department of Human Services
Donaghey Plaza, P.O. Box 1437

Little Rock, Arkansas 72203
DHS.op.solicitations@dhs.arkansas.gov

Paris Nielsen

Contract Review and Reporting

Arkansas Department of Transformation and Shared Services
501 Woodlane, Suite 201

Little Rock, Arkansas 72201

paris.nielsen@arkansas.gov

6 See Ark. Code Ann. § 19-11-202 for policy considerations.



Notice to anticipated awardee named in Anticipation to Award pursuant to Ark. Code
Ann. § 19-11-244(a)(2)(B):

Morse Data Enterprise Government Services LL.C

Joyce Ballack

13785 Research Blvd, Suite 125
Austin, TX 78750

Email: joyce.ballack@itsmorse.com



Exhibit A
[Revised Technical Response Packet]



TECHNICAL RESPONSE PACKET
REVISED
710-23-0008
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RESPONSE SIGNATURE PAGE

Type or Print the following information.
PROSPECTIVE CONTRACTOR'S INFORMATION

Company:

Address:

City: | State: | Zip Code:

Business O Individual [ Sole Proprietorship O Public Service Corp
Designation: O Partnership O Corporation O Nonprofit

I Mot Applicable 0 American Indian O Service-Disabled Veteran

Minority and [ African American O Hispanic American [ Women-Owned
Women Owned

Designation®: [ Asian American [] Pacific Islander American

AR Certification #: * See Minorty and Women-Owned Business Policy

PROSPECTIVE CONTRACTOR CONTACT INFORMATION
Provide contact information to be used for solicitation related matiers.

Contact Person: | Title:

Phone: | Altermate Phone:

Email:

CONFIRMATION OF REDACTED COPY

[0 ¥ES, a redacted copy of submizssion documents is enclosed.
[0 NO, a redacted copy of submission documents is not enclosed. | understand a full copy of non-redacted
submission documents will be released if requested.

Note: If a redacted copy of the submission documents is not provided with Prospective Confractor's response
packet, and neither box is checked, a copy of the non-redacted documents, with the excepiion of
financial data (other than pricing), will be released in response to any request made under the Arkansas
Freedom of Information Act (FOIA). See Solicitation Terms and Conditions for additional information.

ILLEGAL IMMIGRANT CONFIRMATION

By signing and submitting a response to this Solicitation, a Prospective Contractor agrees and certifies that
they do not employ or contract with illegal immigrants and shall not employ or contract with illegal immigrants
during the term of a contract awarded as a result of this solicitation.

ISRAEL BOYCOTT RESTRICTION CONFIRMATION

By checking the box below, a Prospective Contractor agrees and certifies that they do not boycott |srael and
ghall not boycolt lsrael during the term of a contract awarded as a result of this solicitation.

[ Prospective Contractor does not and shall not boyeott lsrael.
An official authorized to bind the Prospective Confractor fo a resultant contract shall sign below.

The signature below signifies agreement that any exception that conflicts with a Requirement of this Solicitafion may
cause the Prospective Contractor's response to be rejected.

Authorized Signature: Title:

PrintedTyped Name: Date:
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PROPOSED SUBCONTRACTORS FORM

» Do not include additional information relafing fo subcontractars on this form or as an affachment to this form.

PROSPECTIVE CONTRACTOR PROPOSES TO USE THE FOLLOWING SUBCONTRACTOR(S)

TO PROVIDE SERVICES.

Type or Print the following information
Subcontractor's Company Name

Street Address

City, State, ZIP

O PROSPECTIVE CONTRACTOR DOES NOT PROPOSE TO USE

SUBCONTRACTORS TO PERFORM SERVICES.
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VENDOR AGREEMENT AND COMPLIANCE

= Any requested excepbions fo items in this section which are NON-mandston: must be declared below or 35 an aftachmend fo this
page. Vendor must clearly explain the requested exceplion, and showld fabel the request fo reference the specific solicitafion
ifern number to which the exceplion applies.

=  Excepfions fo Requiremenis shall cawse the vendor’s proposal o be disqualifed.

By signature below, vendor agrees to and shall fully comply with all Requirements as shown in this section of the bid

Authorized Signature:

Use Ink Only.

PrintedTyped Name: Daate:
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INFORMATION FOR EVALUATION

Provide a response fo each fem/iquesdion in thiz section. Prospective Confracfor may expand the space under each
iterm/guestion fo provide 3 complete responze.  Aftachmeni V Glient History Form and Affachment | Standard IT
Requirementz may be considered by evaluators in refevant categories in evaluation.

Do not include addifional information & not pertinent fo the femized request

Maximum RAW Score
Available
EA1 General Requirements
A. Provide Prospective Contractor's company history including the number of years and B points
experience in developing. implementing, and managing financial systems such as
EBT, Electronic Funds Transfer (EFT). financial network services, and transaction
processing.
B. Describe the Prospeciive Contractor's experience as it pertains to the developing, 5 points
implementing. and managing financial systems such as EBTs, EFTs, financial network
services and transaction processing including utilization of pre-existing commercial
networks, ATMs, and POS terminals.
C. Describe the Prospective Contractor's expernence conceming USDA Federal 5 points
regulations pertaining to the EBT System.
D. Describe the Prospective Contractor's existing commercial networks, ATMs, and POS 5 points
terminals.
E. Prowide a short concise synopsis outlining transaction processing, retailer 5 points
management, and customer service including all services, supplies and functions for
the EBT System as outlined in this RFP.
E2 Design Phase
A. Provide a current listing of FM5S approved retailer and Third-Party Processors that 5 points
will be utilized with DHS.
B. Describe the design of Prospective Contractor's system including a description of 5 points
the operating environment, procedures, and workfiow.
E.2 Transition In Requirements
A. Describe the processes to be used for the migration of the client and retailer 5 points
database from the current Contractor's EBT/EFT system fo the new system.
B. Describe the Prospective Confractor’s contingency plan for problems and issues 5 points
that may occur during migration.
C. Provide a schedule of high-level milestones for the transition in phase. 5 points
D. Provide the Prospective Contractor's bank account structure. 5 points
E4 EBT System Functionality
A. Describe the Prospective Confractor's contingency plan for circumeenting 5 points
communication outages of longer than five (5) minutes.
B. Describe the Prospective Contractor's process of eliminating unauthorized access. 5 points
C. Describe the plan to ensure that all transmitted data will be accurately and completely 5 points
received to prevent incomplete andior duplicate data?
D. Describe the Prospective Contractor’s card inventory control system. B points
E. Describe the capability to process and accept out of state card transactions. 5 points
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F. How does the Prospective Contractor's system facilitate tracking and retaining 5 points
individual benefits?

G. Describe the Prospective Contractor's solution process in steps from recsiving our 5 points
input file through the posting of a benefit and issuance of a card including any emor
report handling.

H. Describe how the Prospective Confractor will provide online access to FMNS. 5 points

ES EBT Card Requirements

A. Describe the distribution process for EBT cards and packets for both mailing and 5 points
over the counter cards.

B. Describe in detail the Prospective Contractor's capabilities to design and/or 5 points
manufacture EBT cands. |dentify any third party or subcontracior (if applicable)
imeoheement in the process.

C. Describe the Prospective Coniractor’s process for replacing lost, damaged., or stolen 5 points
cards for both mailing and over the counter cards.

D. Describe the proposed EBT card design and requirements including security 5 points
features that meet or exceed FMNS standards and QOR.

E. Describe the Prospective Coniractor's approach io issuing new and replacement 5 points
cards for both mailing and over the counter cards.

F. Describe the Prospective Contractor's approach to mass reissuance of EBT cards. 5 points

G. Describe enhanced security measures and features to minimize stolen card 5 points
information.

E& Customer Service Requirements

A. Describe the Prospective Confractor’'s customer service call center including staff, 5 points
availability, support from IVRS and help desk, and performance standards including
statistics.

B. Provide the physical location(s) and describe all technical and support services, iLe., 5 points
customer service call center, retailer help desk, state support help desk, and card
production facility

C. Describe how the data processing technical support help desk will monitor the 5 points
system and transmission line?

D. Describe in detail how cardholders access ATMs and POS terminals to obtain cash. 5 points

E. Describe the Prospective Conftractor’s plan to ensure that all data and information 5 points
housed by the vanous data centers are fully protected against unauthorized access?

F. Describe employee suppaort the Prospective Contracior will provide Call Center 5 points
employees once the system is activated.

G. Explain what the Prospective Confracior would do to gather transaction history if the B points
agency requested.

H. Describe the Prospective Conftractor’s interactive voice response system (IVRS) and 5 points
features.

.  Describe how cardholder complaints and disputes are resolved and the timeframes 5 points
associgted with the process.

J. Describe the process for educating cardholders on accessing the cardholder portal B points
and how cardholders will navigate through the portal.
Explain how cardholders are notified of changes or adjustments that affect them. 5 points

L. Describe the standard procedures employed to verify the identity of the cardholder B points
using the help desk, web portal, and mobile applications.

Page 6 of3



M. Describe enhanced security procedures, options, or features available to verify the 5 points
identfity of cardholders using the help desk, web portal, and mobile applications.
E.T Training
A. Describe in detail the following training information for staff, candholders, & retailers:
1. Training options such as hands-an, initial, on-going, efc. 5 points
2 Training materials and rescurces B points
3. Training programs 5 points
B. Describe how much training will be provided, the number of trainers and whether 5 points
fraining will be provided by the Prospective Contractor or subcontracton(s).
E& POS Terminals
A. Describe the method used to block access to TANF benefits at POS terminals. 5 points
B. Provide an overview of POS transaction types and functions. 5 points
C. Describe the plan for supplying POS equipment to the exempt locations maintained 5 points
by USDA requesting vendor supplied Terminals
D. Describe the process to capiure both on and offline transactions including online 5 points
EBT, System initiated, online processing interactions, offline processing manual
vouchers, onfine transactions processing related to cardholder, retailer and financial
institufion accounts, initiated at access terminals.
ES Financial TransacfionTransmission Requirements, Financial Adjustment
Processing
A. Describe in detail how the proposed system will support financial fransaction
processing including the following:
1. identify networks included in the EBT system 5 points
2 online and off-ine financial transactions 5 points
3. retailer & financial instibution account processing B points
4. ATM Metwork and provide the total number of Network ATM locations 5 points
How does the proposed system support reporting of benefit access? B points
C. Describe when cardholders would be notified of adjustments to their EBT accounts. 5 points
D. How does the proposed system support and maintain written adjusiment letters sent 5 points
fo participants.
EA0 Maintenance & Change Request Processes & Procedures
A, Provide the Prospective Contractor's plan for processing change order requests. 5 points
B. Provide the Prospective Contractor's contingency plan for unprocessed change 5 points
order requests.
C. Describe the EBT systems integration process for TPPs 5 points
D. Describe the process and procedures for scheduled and unscheduled systemn 5 points
downtime.
E.-11 Problem Management, Contract Monitoring & Problem Resolution
A. Describe the Prospective Contractor’s specific strategy for problem management B points
controls.
B. Provide an overview explaining how the Prospective Contractor will monitor the 5 points
contract and the steps for problem resolution.
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C. Describe the precautions the Prospective Contracior will take io ensure an EBT 5 points
SMAFP benefit account is not closed when a SMAP case closes.
D. Explain the steps the Prospective Contractor will take to ensure that open accounts 5 points
remain open during account close outs.
E. Describe how the proposed system will recognize and reject requests for duplicate
account assignments based on matching S5, date of birth, and name. Include the .
process of how DHS will be notified. 5 points
EA12 System Performance, System Security Plan, Fraud Prevention Analysis
A. Describe how the Prospective Confractor will provide card security. 5 points
B. Describe how the Prospective Confractor will monitor ATM accessibility. 5 points
C. Describe the Prospective Contractor’s Security Plan for the EBT System. 5 points
D. Describe the proposed systemn's data security controls and indicate whether they 5 points
meet or exceed FMNS thresholds.
E. Describe how effective the Prospective Contractor's Fraud Prevention Plan has 5 points
been with other EBT Systems.
F. Provide the Prospective Contractor's procedures for incident management. B points
G. Describe available options for federally and state required blecking of EBT 5 points
fransactions for prohibited card use and terminals.
E13 Independent AudibCertihcation
A Provide copies of independent audit and all certifications required. 5 points
E14 Project Management
A. Provide the Prospective Contractor's staffing plan that includes the following: 5 points
* An organizational chart
#  List of key personnel by position, title, and function including a description
of all resource requiremenits, roles, and responsibilities
* Resumes of key personnel
B. Provide a list of Project Management task that encompass all duties for managing 5 points
staff. The list should include key personnel roles and responsibilities.
E15 Reporting
A. Describe the proposed systemn's reporting capabiliies and features for the following: 5 points
* Financial
* Batch Processing
* Card
# Billing Security
* Program Management
* Systemn Performance
B. Describe the Prospective Contractor’s process o incorporate an ad hoc report into a 5 points
systematic report.
E.16 Transifion Out Requirements
A. Describe the Prospective Contractor's complete transition out plan. 5 points
EAT Value Added Services
A. Describe benefits available to the cardholder (such as free ATM transactions) and 5 points
cardholder convenience functionality included in the Prospective Coniractor's
proposal.
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Describe the enhanced security options, features, or protocols providing additional
security and assisting with fraud mitigation included in the Prospective Contracior's
Proposal.

5 paints

. Describe proposed data warehouse reporting and ad hoc reporting functionality
included in the Prospective Contracior's Proposal.

5 paints

. Describe how the Prospective Contractor would transition from all mailing to a
hybrid model of card issuance for both mailing and over-the-counter card issuance
including cost factors, resources, and the process.

5 paints

Describe any value-added services included in the Prospective Contractor's
Proposal. Please detail how the set of services selected will provide a high impact
on the State's program objectives. Prospective Confractors are encouraged o
reference Tab 5 Value Added Services Priorities of the Cost Proposal Template for
agency identified services and their associated priority levels.

Only value-added services included in the Proposal shall be described. Prospective
Caontraciors shall not include any potential future services for which offered pricing
on Tab 7 Service Rate Card of Attachment T Cost Proposal Template but are not
offering as a value-added service in their Proposal.

5 paints

Describe any value-added card features included in the Prospective Contractor's
Proposal. Please detail how the card features selected will provide a high impact on
the State’s program objectives. Prospective Confractors are encouraged o
reference Tab & Value Added Card Features Priorities of the Cost Proposal
Template for agency identified card features and their associated pricrity levels.

Only value-added card features included in the Proposal shall be described.
Prospective Contraciors shall not include any potential future card features for which
they offered pricing on Tab 8 Card Features Rate Card of Attachment T Cost
Proposal Template but are offering as a value-added card feature within their

Proposal.

& paints
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Exhibit B

[Protest Determination of Award in RFP No. 710-20-0041: Solicitation for the Design,
Development, Implementation, Maintenance, and Operation of a new comprehensive Child
Welfare Information System]



Department of Transformation and Shared Services
Gavernar Asa Hutehinsan
Soocrotary Amy Fecher
Diractor Edward Armstrong

Decembear 15, 2020

Mitchell Williams

M. Derrick W, Smih

425 West Capitol Avenue, Suite 1800
Lttle Rock, Arkangas 72201.2525

RE: Protest of Award in EFP Mo. 710-20-0041: Sclicitation for the Design, Davalopmant,
Implemeantation, Maintenance, and Operation of 2 new Comprehensive Child Welfare Information
Syatem

Cear Mr. Smith:

Thank you for your leller of prolest (the *Protest™), dated Movember 23, 2020, which you limely submitled on
behalf of eSystems, Inc. ("eSystems™) regarding the state’s anticipalec award of a contract to RedMane
Technalogy, LLG {"Rediane™) for the design, development, implementation, mainienance, and operation of a
neny Comprehensive Child Yielfare System ("CWI557) in connection with request far proposals 710-20-0041 [the
*RFF"} that the Department of Human Services, Otica aof Procurement ('DHS) conducled,

To summarize the Protest, eSystems essentially contends that it was agorieved because DHS did not adhere to
the rules of the procurement, as stated in the RFF, and Arkansas Procurement Law. More precisely, eSystams
asseris:(i) the procurament process violated a constilutional, statwtary or regulatony provision; and (i) DHS failed
ta adhere to the nulas of the procuremean; az stated in the solicitation, and that the failura materially affected the
contract award to the detrment of eSystemns.’

One of the “rulas of the procurement™ was that all offerors were mandated to include *all pricing on the Official
Frice Bid Sheet ard Aftachment F only,™ Ancther was that, “Aftachment F must be eompleted in Freel pursuant
to instructions in the file.™ This Attachment E was an Excel worksheet that, after entry of identified cost elements,
calculated the proposal price for purposes of evaluation. The erginal versien of the RFP's Attachment E did rot
contain a cell dedicated spacifically to capturing hosting cosis. DHS subsequently amended the RFP and
replaced the pricr Attachmant E with cre that had a cell for inelueing the hozting coels. Ae OHS axplained, “This
replacement was made to, among other things, address an error in caleulaling the ongoing costs associatod with
avendor's propesed aystem, In short, the anginal pasted template failsd ba add hosting costs to tha engoing cost

1 See Pratest, Page 4, and Ark Code Ann. § 19-11-Z44(a)04 (A).

= The term “rules of the procarement’ comes from Ark, Code Ann. § 19-11-244{ a1 AMiiT), which identifes one of the
skatuforily permissib e grounds of a pratest. This term is not civen a special definition in Arkarsas Pracurement Law, so
allow the words to have their ordinary, everyday magning, A principal meaning of the waord "rule” is "a prescribed guide for
conduct or action.™ See Rulz | Definiticn waw. merriam-webster.com'dictionangrulz. In the context of an RFP, | anderatand
provisians of an RFEP that ara prescribed guides for condust or actan 1o be “rales of the procurament.”

THFFE 1,14 A

SAFPE 114 H.
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tatal, whareas the correctfed template fided this calculation mistake.™

The Protest established that DHS did not, in fact, uniformly reguirs all offerors to submit the completed
Attachment E as mandated in the ameandad BFP. f RedMane did nat submit the mandstory Attachrment E &5
required by the amerded RFP, Instead, it submilted o superseded version of Attachment E. Conzequently, the
cemants of the cost aroposal attachment that RedMane submitted differed signifieently fram the Attachment E
that DHE explicitly required all prespective cantractors to submit under the RFF's terms. The differencs was
significant because the mandatory Attachment € required all of the rezponsive offerars to identify and include a
cost elemant (hosting costs) in their Total M&O & Ongeoing Costs that was not asked for in the Altachiman! E hial
Redhans submilled. Sonsequently, any vendors whe conplied with the amended RFF's requirement to submit
the official Attachment E were prompted to include hosting costs that they would not have been required to
include In thelr cost proacsal If they had also been permitt2d to submit & cost proposal using the same
suparsedad Attachmean: E that DHS allowad Redians 1o usa,

The Protest also established that:

1. CHS =ernt RedMare an email that it craracerzed as "clarification,” in which DHS informed RedMare that:
(&) Redblane did not submit the raquired Attachment E; (k) RedMane's failure to submis the required
Attachment E resulted in an apparent oricirg "emar” of over two millions dallars; and (¢} RedWane’'s
proposal would oe “disqualified” unless RedMane clarified that it would *honor” the price thal DHS
assarted was an emor;” and

2. esystems would have been the highest ranked responsible offeror if CHS had sirictly applied the
mandatory requ remenis of the RFF and rejected RedMane's ren-tonfemming price propesal irstead of
prasenting RedMane with the option of "clarifying” that it would "honor” the price that DHS asserted was
an error caJssed by RedMane's failure to submit the required Attachment E.2

In ligh: of these facts and others set ferth in my recsening below, which alse considers applicable law and the
provis ons of tha RFP, | have detarmirad that the Pratest should be sustained, in part.

REASCHING

Arkansas Procuremnen! Law bhas sevaral underlying purpases, including “increased pablic confidence in the
procadures followed in public procurement, the “fair and equitable treatment of al persons who deal with the
procurement systam of this state” “increasad economy In state procurement acliviies by festedng efestive
competition,” and providing “safeguands for the maintenance of a procurement system of guality and integrity.™ |
apply Arkansas Procurament Law as it reads, but 4o 5o with thase pumpases i1 mind whensver the plain language
of the statutes or rules promulgated to further them leave room for uncertainty or ambiguily about the intent of the
General Assembly,

As noted in the Protest, whenever the state procures commedities or senvices through an RFP. Arkansas
Frasurement Law requires thal the contrac be awarded to the “responsible™ efferor whose proposal is

% Profest, Exhibit G, Page 2.

£ Sme Pratest, Exhibit G.

T ld.

2 Spe Pratest, Exhibit B, Page 4. Additional communications have also come to light in which DHS engaged in nagotiations
with RedMane in whick RadMane indssated that it had red sced its ariginal propesal price by aver baa milion dollzrs, Reply,
Exhibit A

= Ak Code Ann. § 19-11-202.

" As defined in Arkansas Procurement Lew, the term “resoonsisle afferar” means “a serson who has the capabdity in all
respects to peform hully the contract requirements and the integrity and rellabillty that will assure good faith parfarmances.”
Ark, Code Ann. § 19-11-204711).
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determinzd in writing to he the ‘most advantageous to the state """ As can be zad of almast avanthing, doing this
is often easier said than doneg 2

Al a high level of abstragtion, the RFP process may seem easy, The slate posts an RFP te notify the public of an
oppartunity to offar the state a commodity er zervice that i is soliciting.”® The RFF gresents everyone interestec
with the same oppeortunity to have their proposals considerad against the same evaluation factors set forth in the
RFP.Y Responsive proposals from respensible offerers are evaluated based on the evaluation factcrs set farth in
the RFP—and no ofhers.*™ During the process, the state can have discussions with responsible offerons who
subimilled proposals thal loox reasonably susceptible of supporling & conbact awand, ' Thase discussions can be
for the purpeses of clarifying an offer”™ or for negotiat ng a better offer for the state. ™ Then, after considering the
price, the avaluation factors, and the results of any discusslons, award ls made 1o the responsible ofeor whose
proposal is determined in writing to be th2 most advantageous to the state. "

With respect to discussions, it is important to note that "[pjre-award discussions with any cfferor or offerors
should be condusted in a manner that supports public confidence in the procedures followed in public
procuremeant, ensures faimess in propasal improvemant, and fozters effective competitian,™ After te ariginal
submission deadline, an offeror may be permitted 1o revise its original propogal as a result of discussions, but
aly for the purpose of providing a kest anc final offer. If discussions conducted sfter the deadline for the
receip. of proposals necessilate matenial revisions of proposals, then each offeror delermined to be responsicle
and reasonably susceptible of being awarded a sontract is required to be provided an opporiunity to revise its
praposal for the purpose of submitting a best and final offer.®

Lamentably, with rezpect to the RFF at issue, this conceptually simple process was complicated by a series cf
unfortunate events. First, there was the unfartunate amission of the annual hosting cost from the ariginal template
that DHE created as the required mathod for calculating and documenting the compeating cost proposals. Tale
template wae identified =& Attashment E. Tha; omission wae caught and carrected during the course of the
question and answer (Q&MA) poriod . A now Attackment E was created thal replaced tha incomplata template.
Mext, there was Redianz's failure to submit the proper Attachment E with its proposal ™ As a esult of this arrar,
RechMana's Attachment C differed substantially from the official Atachment E in that it lacked a cell for capiuring
the annual hosting costs, which was a required compenent of the price proposals to be evaluated s Al of the
olferors regponding to the RFP were required, as a rule of the precurement, Lo subonil their price using he Official
Bid Price Shest and Attachment E.** If Rediane had met this requirement, all of the offerors would have been
presanted with exactly 1he same oppotunity t» provide preclsely the same -esponsive pricing information to be
tallied ard considered. Although the competing offerers wou'd have weighed in differently from each other, at
least trey would all have been asked 1o stand on the same scale.

1Ak, Code Annc § 18-11-2300=){4).

124 st abaut everything in this warld is cosler sald than done, with tre exeeplion of "systematically assisting Sisyphus's
staalthy, cyst-suscepticle sistar,” which is sasiar done than gaid.” — Lemony Snicket, The Hastila Hoepital,
12 4rk. Code Ann. § 181 1-230{c).

Atk Code Ann § 18-11-230()(4).

1% Ark. Code Ann. § 18-11-230¢g)(2) ("Na other factars or criteria shall be used in the avaluatian™)

1 Ark. Code Ann. § 19-11-230{a)(3).

17 Ark. Cede Ann. § 18-11-230(f}(1); TSS O5F Rule RE:19-11-230(b).

1 Ark. Code Ann. § 15-11-2300a)H3).

1= Ark. Cede Ann. § 18-11-230{g)(1).

#* TES OSP Rule R3:19-11-230(a).

A ark. Cede Ann. § 158-11-230{e}(2)B)

* ark. Code Ann. § 18-11-230()(2)i8)

# Ses Protest, Exhibit C, Guestion 1D # 59,

2 Zoo Protest, Exnibit &, Page 2.

2 d

2 RFPES 1,14 E and 1,14 H,
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The RFF axplicily providas fhat, '[t]he terms must and shall signify a Requirement of this sclicitation and that
the Contractor's agreement 1o and compliance with that item is mandatory.” 77 Undzr this standard, submitting the
Cfficial Bid Price Shastwith Attachment = was cleary 2 mandatery requirement of the RFM.2? To designate
sometiing a “Requirement” is o signify that itis something reguirsd, samething wanted or needed—a necessity,
semetiing assential o 1he existence of something else—a condition to be satisfied.?

When DHS firsi determined that RedManeg nad not submitted the required Attachment E with its Official Bld Prlca
Sheet, it had uneguivocal grounds to reject Redbane’s propozal for failure to conform ta the essential
requirements of the RFP.™ For whatever reason, it did not,

Rather than reject the proposal because it differed materially frem what the RFP required, DHE engaged in

d scussions that it characterized as “clarnification,™ Arkansas Procurerient Law authorizes a procurement officizl
to seex clarification of 3 submitted proposal in order to “assure full understanding of and responsivenass to the
solicitation requirements,™ The ardinary meaning of the ward “clarification™® and its usage in Ark. Code Ann_ §
18-11-230(=){1}A) evidences a statutory intent for “c'arfication” to be sougnt regarding a oropesal for the
purpose of assuring a *full understanding of and responsiveness 1o the solicitation reguirements” whene there is a
lsck of clarity.® Clarfication may not amend ar “change the terms™ of the submited proposal, **

RedMane’s price protrosa was not responsive to the solictation's essenfial requirements in that it clearly did not
submit the required Attachmant F 2 5o there was no nesd ta seek darity on this point. Whers a failure to meet 2
mandatory requirement is clear and unambiguous, what further clarficatian is needed? DHS was aware of the
failura az eviderced by the email it sent RedMane nofifying it of this fact.?” It alzo informed RedMans that, as a
rasult, thers was an arrar n tha prica proposal of aver twe millien dellars 32

| mote thet there are instances where en aror in a propesal or irtegularnty in & submission 8 discovered through
the process of clarification or etherwise, TSS OSSP Rule RP:19-11-230 regulates what types of deficiencies can
be waived, when proposals can be amended, and what can 22 done if an offeror submitted an offer by mislake. It
providzs the following:

RT:19-11-23C. CORRECTION OR WITHDRAWRAL OF PROPOSALS.

(a) There is a strong public interest in favor of consenving cublic funds in awarding public contracts,
and little, it any, public beneit in disquahtying proposals for technical deficiencies in form or
minor irregulasties where the offeror does not derve any unfair ccmpelitive advanlage
therefrom. The Stale Procuremenl Director or agency procurement official may waive
tachnicalities in propasals or minor irragularities in a procurement which do not affect
the material substance of the Request for Proposals when itis inthe State's best interest (o

HRFE§ 16MA,

# Spe RFP § 1.14.

& Bee wanw.memiam-webstar.comid ictionarnyireguirement.

* Boe TS O5P Rulke RE19-11-23001)

31 See Protest, Exhibit G.

¥ Spe Ark. Code Ann. § 19-11-230e)* WA).

* Clarification is the act of seeking clanty ar the process of clarnifying something. Clarity, as defined by Merriam-YWebster, is
“the gqualty or ctate of being claar.” Clarity | Definltion www.marriam-wabeter com'dictionzndelarity. To slarify sarething is
*to make understandabla” or o free of confusion,” Clarify | Definition www merdam-webster'dicionargclar fy.

 Speid.

¥ Spe Ark. Cade Anf. § 19-11-230002).

* See Protest, Exhibit .

4 Baa .

* Seewd,
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dn=n

{b) Amendments to proposals shall ba allowed if the amandmants are in writing and =signed, are
received prier to the gate and time of the proposal opening, and cleardy ingisate the dete and
time of propoesal apening and Request for Praposals numbar.

{) If there is a suspected proposal mistake or the State Procurement Director or agency
pracurement official chooses to seek a clarifization on a matter that is evalualed in the moposal,
lhe Slawe Procurement Director or agency procurerment official may request a clarification of a
praposal.

(1) The response by the offeror must be made in writing. Clarifications made warkally, in
demansiration prasantations, or communicated in army other matter shall not be considerad
a clarifying response by the offeror and should be reduced to a written clarfication by the
offeror to be considerad,

(2] Th= response of any offeror who fails or refuses ‘o clarify in writing within a reasonahle
time any mattzr contained in his or ber proposal may be rejected. {31 Aqy written clarification
s.bmited shall become a part of the contract awarded on the basis of that propasal.

(31 Aany written clarification submitted shall bacome a part of the eontract awarded or the
hasis of that proposal

(d) Proposal prices shall net be ircreased after fhe date and hour of the proposal cpening.

(e) When 2 mislake in a propasal is claimed by the vendor pricr ta award and the evidence is clear
and convinelng that a material mistake was made in the proposal, and thet due to such mistake

the proposal submitted was not the proposal intended, the bidder may be parmitted to withdraw
his propasal.

TS5 O5PF Rule RT. 18-11-230 (emphasis added).

TS5 O5P Rule RT; 18-11-230¢a) recognzes that thare s a “strong public interest in favor of conserving public
funds in awarding oublic contracts, and little, if any, public benefit in disqualifying proposals for technical
dehslencies in farm < rminor iregularitles where the efferor does not derive any unfair competitive advantage
therefrom.” DHS did not contend that it waived the amended RFP's raquirement that each offeror submit & fully
camplated Atachment E, but TSS O5P Rule R7: 19-11-230¢a) is important to considar because it helps awtling
tha limitz an a procuremant official’s discration to waive techricalities and iregulanities, It is not an unfettsred
discrefion, since that could lead to arbitrary enforcement of raquirements, which would undermmine the faimess of
the RFP pracess. Tha power to waive requrements undar TSS QOSP Fulz RY: 12-11-230(a) is limited 1o
“technical deficiencies in form or minor irregulanties where the offeror does not derive any unfair compaefitive
advantage therefrom,™ It does not extend to deficiencies or irreqularifies “whick afect the material substance of
the Request for Proposals."™ || is hard to imagine any scenaria where an oferar's failune to submit required
pricing infomation is waivable under this rule because ‘(s ubmission of mst or pricing data from the offeror waere
required” is one of the defining features of an RFF.* When an RFP provides a mandatory price proposal

# T35 05P Rule 7: 19-11-230(a).

i,

41 See Ark. Code_ Ann. § 19-11-230a)(1). Because Ark. Coda Anr. § 19-11-23C iz the souce of a precurement sfficial's
authorfty to engage In an 3FF, | question whether a procu-ermant agensy or official has autharity to waive any af the
statutanly defined elements of Ark, Code Ann. § 19-11-230, including submission of 0os: of pricing data from otferars whera
required by the RFP, However, | ¢o not need to decide thls question In order to determine he marits of this Protest.

office of State Frocurement
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template that outlines all of the elemeants of a price proposal that will be formally evaluatas, that is the afficial
irstrument that the state annaunces it will be using ta uniformly draw responsive information from each
responsible oferor o that it can perform a clean and transparent apples to apples compatizon between them. If
an offaror were simply not to provide 3 price progosa, or to submit a price propesal on a ferm so different from
the required price iemplate that it eeuld cause a multi-million deller price difference in otherwise equal propasals,
that would not 2 a minor technicality or ‘megularity. It would put the offerars in 2n unequal position and frustrate
a clean, apples to apoles camparisen with respect to any other comaeting price proposals submitted using The
mandatory template.

TS3 U3F Rule BT 18-11-2300(c) allows for clarification to be sought in the event of a “suspected proposal
mistake” regarding a matter that iz evaluated in the proposal, but if the ward “clarification” is allowad its ard nary
meaning, and if taken harmcniously with the rule that immeadiataly precedes it, it certainly cannot oe read to allow
a“clantication” that effectively acts as a substantive amendment of efther the RFP or & changs in ths terms of an
offerors price proposal. Howaver, CHS responds to the Protas?'s suggestion that the “clanficatior™ constitued a
changs in terms as fol lows:

The State's clarification sought & mutual unde-standing that the $10,354,525.03 figure included
hosting because of potentially canflicting information in the Cost Proposal template. The respandant
confirmed that hos'ing was included as part of the $10,354,525.03 figure and that na additional funds
wolld be invoiced for hosting. Mo prices were changed, no terms or language were added or
removed. Nothing was different

This azzertion, clear and unambiguoeus, is beled by an agually clear and unambiguous assedion that DHS made
on September 1, 2020, that there was “an errar” on RedMane's cosi proposal summary and on RedMana’s
Cfficial Bid Price Shaet, and an apparant amissian of $2,014, 268 45 in hosling costs as a result of RedMare's
failure to submit a completed varsion of the official Attachment E:

Accordingly, JecaJse the wrong template was used there is an error on RedMane's *3, Cost
Froposal Summary® tab in the termplate and on RedMane's Offizial Bid Pricz Sheet. Specifically,
while RedMane proposes 52,014, 26945 of hosling costs, these costs appear Lo nol b includerd in
L $10,5354,525.03 “Tulal M&D & Other On-Going Costs™ fiqure represented in the Cost Proposal
Templata and on Radiianre's slgned Officiz) Bld-Price Sheet

CHE did not simply ask HadMWane ta clanfy whether the price it sukmitied on the Office Bid Price shaet was
inclusive, inst=ad it told Rediane that “there is an eror” on the Cost Propesal Summary tab in the template and
on RedMane’s Official Bid Prica Sheei caused by RedMane's use of “the wrong template.” Asserting an amor is
not the same as ascertaining whether there is one. To aszert an error and then demand its adoption uzon pain of
rejection doas not seem to align with the statutory intent of allowing procurement officia s to seek clarification
regarcing & proposal. After asserting the 510,354 525.03 fiqure was an errar that did not include over two million
clollars in hasting costs, DHS presented RedMane with the stark options of "honoring” the $10,354,525.03 figure
represented in its proposal as inclusive of 2l hosting RedMane propoesed to ofer. or withdrawing its propaosal
from consideration by the State as an error pursuant fo R 19-11-250(g). This put Redane ina challenging
positicn, bebwaen certain rejaction or affirming an interpretation of the Cost Proposal Summary that DHS referred
to as “an error.” The Septernber 3, 2020 response frem RedMane to DHE indicates thal, rather than maraly baing
presented with an opportunily io clarfy e original cost proposal, it consideras itealf as baing facad with “a
challenging situatien.” * Presentiag an offerar with such limited, drastic, and potentislly cosrcive options seems
inconsietert with eimoly asking an offeror to clarfy its original proposal. The idea that DHS simaly obtainaed
clarification of an offer, instead of a substantial price concession, also appears inconsizient with a statzment

“ 045 Response, Page 10.
= Protest, Exhibit G, Page 2.
“ Protest, Exhibit &, Page 8.
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RediMans made in an email 0 DHS, dated Dctober 14, 2020, in whizh it remarked, in pertinent part, that:

Wia alee undarstand your poeition that RedMane should accept the additional scope associated with
supparting the data migration effert at no additicnal cost te AR DHES. While these itemsa may have
the appearanze of "modest requesis™ from the State's perssective in the context of a $236 million
dallar neadline, thers is real cost to Redidans to accommoedate yaur requests. These costs were
not previously factored inte the RedMane cost proposal, which has already been

substantively reduced by over $2 million dollars since our proposal was originally submitted.
15

This communication eslaktlishes that, at the time, Redilane considered its cost propezal to have been
substantively reduced by owver two millon dallars after itz proposal was onginally submitted. A change of this
magnicude to RedMane's original price proposal would clearly be a material revision, Arkansas Procurament Law
provides that, “[ijf discussions conducted after the deadiine for the receipt of propossls necessitate material
revisions of proposals, each offerar determined to be responsible and r2asonably susceptible of being awarded a

contract shall be provided an oppantunity 1o revise its proposal for the purpose of submitting a best and final
offer. "

In sum, the DHS email to RedMane regarding its failure to submit the reguirad Attachment E did not fall cleanly
within what can pass for clanfication of an error, since it claimed an error and then invited its adoption undar
panalty of forfeiture of 2 lucrative opportunity. In the paraphrazed wards of Don Yite Coarlanne, NHS mads
RedMane a "cla-ification” request that it couldn't reazonably refuse. If DHS had limited ifself to nforrming
RedMane of the izzue and asking RadMans to clanfy whether the price it submitted waz incluzive of hosting, then
the record might suppeort a conclusion that DHS had properly exarcised its autharity to seek clamfication.
Haowraver, it could net have simply waived a mandatery RFP requirement that it expressly amended the RFP to
include. As it stands, the record now shows that DHS did not adhere to the RFP's rules regarding mendetory
requirements 8o 83 to enzaure the “fair and equitable treatment of all peraons who deal with the procurement
gyslem of this state™ and did nol properdy seek “clarfication” as conternplated in Arke Ceda Arn. § 19-11-230(f).

CONGLUSION

Rechlana's subrlssion did not satisfy the mandatory price proposal reguiremsants of the RFP. The superseded
Attachment E RedMane submitted was maenally different from the one required by the amenced BFF in that it
did not require explicit idantification and incusion of a large potential expense tem in its cost proposal, All
responsible offerors who used the mandated Attachment E were required fo exglicitly identify and include that
expense category in their price proposal. eSystyems was one of the respensible offero-s who did so and was
effectively held fo a cifferent set of requirements than RedMane was. YWhen CHS [earned that the price proposal
was not submitted with an Attachment E that met the requirements of the amended RFP, it edvised Redilane o
the fact and gawve it the opticn of either afirning a price that DHS idenfified az a pricing arrar or having its
proposal rejected. It characterized this as clanfication. but this conduc! does not fa'l neatly within the bounds of
whiat ¢an properly be called clarification, Accord noly, the Protest of eSyetemns’ is sustained. | cannot, howeyer,
grant ihe remedy eSvystems asks fo~. At this point, Ak, Cocde Ann. § 19-11-247 iz applicable and, consistent
therewith, DHS may decice how it wishes to procezd in connection with the salicitation and award of the contract
eSystems may only seek the remedy provided in 2rk Code Ann, § 19-11-244(0) if it is denied the contract award.

Pursuan: to Ark. Code Ann. § 19-11-244{e)(1) this determination is final and corclugive,

<t Raply, Sxhibit 4,
ot ark_ Code ARn. § 19-11-2308) 2004
ai gtk Cede Ann. § 18-11-202.

Uifice of State Froourement
1509 West Tth Straet, Sulva 300 = Litche Rodk, AR 72201 « 500,524.0316
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Respectiully,

(g;zf_z%ﬁb,f/Iw -

Edward R. Armztrang
State Procurement Director

Col Ay Fecher
Secralay, TSS

Ann Parvis
Chief of Staff, TS5

Qffice of State Procurement
1505 Woest Tth Street. Sulte 300 » Litthe Rock, AR 72201 » 500.324.3316
TRANSFORM.ARGOYV



Exhibit C
[Protest Determination of Award in Solicitation No. S000000162: Food Distribution Services]



Department of Transfarmation and Shared Services
Governar 3arah Huc<abes Sanders

secretary Joseph Wood

Jirector Edward Armstrang

April 5, 2023

Mr, Michac]l N, Sharoen
Cuattlebaum, Groom & Tull
111 Center Street, Suite 1900
Little Rock, Arkansas 72201

Re: Provest of Award in Sclicitation No. S000000152: Fond Distribution Services
Drear Mr., Shannon;

Om behalf of Educational Catering, Inc., dbva EC1 Management Group (ECT), you submitted on March 24,
2023, a timely profest of the March 10, 2023, Anticipation to Award to Hebrews 11:1, LLC (Hebrewsz) in the
above-referenced eolicitation (the “Solicitation” or the “IFB™). Ametta Beadford, owner and director of
Hebrews, submitted Hebrews®s timely protest response on March 31, 2023, Sclicitation Mo, SO0000K162:
Food Distribution Services was issed by the Department of Transformation and Shared Services Office of
Stute Provurement (O5F) for the Arkenses Department of Military.

Lvery protest prasents me with an oppartunity to review and assess our procurement provesses lor compliance
wrill aprplivable law, rules, policies, and seliciElion terms, as well 85 an opportunity to learm maore about how
OSP can hetter serve and support the stare and its citizens in the future. Where, upon review, it is determined
that & solivitation or anticipated award of & contract violated the law, then the solicitation or proposed award
can be cancelled or revised to comply with the law!

With the aforzseid in mind, | appreciate that buth EC1 and Hebrews submitted bids in response 1o Solicitation
No. 5000000162 for Food Distribution Services, and ECI's protest has provided me with an epportunity to
review the solicitation and selestion processes in this case. Afler reviewing the protest, the response by
Hebrawes, the sapplicable lww, and further relevant information, | have determined that the protest is sustamed.
My reasoning and the authority [ hove relied upen are prowvided below.

L THRESHOLD CONSINDERATIONS

As a threshald matter, | note that Arkangas Procurement Law anly authorizes me to determine the merits of
u protest that has been timely submitted by an interested party whe raises ene or more statutory grounds of
protest.’ A protest (hat is uatimely or that does not rest on statutory prounds is dismissed.

In this case, it 15 undisputed that BC1’s arotest was timely submitted, and BCL asscris (that ils protest of the
antic paed awand of e Food Distibulion Serviees cunlrme. W Hebrews resis on "one or 2107 of two santory
grounds identified in Arkansas Code Annotated § 19-1 124402004 A0000) and (1]

! See Arkansas Code Annotated § 19-11-247(h].
* See Ark. Code Ann.§ 19-11-244 and OSP Rule R1:19-1 1—2-1_4.
Office of State Procuremant

501 Weoodlane Street, Suite 220 + Little Reck, AR 72201 + 501.224.931&



IL. LEGAL AUTHORITY

The primary starutory authorily poverning competilive sealed bidding, alse called an invitation for bids, is
found at Arkansas Code Arnotated § 19-11-229 and provides, in pertinent part, as follows:

a) Definition. “Compatitive sealed bidding” mewans o method of procurement whech
Tequires:

(1} lssuance of an invimtion for bids with a purchase description and all contractual terms
ard cenditions applicable to the prosurement;

{2) Public, eonterporancous opening of bids al a prodesignated time and place;

(3) Unconditional acceptance af a bid without alteration ar correction, except as autho facd
im§§ 19-11-204 ol [9-11-228 — 19-11-240;

(4) Award o the responsive and responsible bidder who has submitied the lowest bid that
meets the reguirernents and criteria set forth in the invitation for bids; and

(%) Public notice.

Furthermuore, one of several underlying purposes and polizics of Arkansas Procurement Law is to provide for
increased publie confideace it the procedures followed in public procurement.

For purposes of Arkanzes Procurement Law, “may” indicates semething is permissive and “shall” means it
is imperative.

To identify and remedy material deviations, Arkznsas Frocurcment [.aw containg a proresr procass hy which
afferors may infarm the State Precurement Director of instances where the: (1) wward of the contract exceeded
the awthority of the dircetor or the procurement agency al issuz; (ii] procurement prozess viclated a
sonstitutional, statutory, or regulatory prevision; {iii) director or the procurement agency failed to follow the
rules of the procurement as sisted i the solietotior, ond that feilure materially affected the coatract award;
{iv} procurcment peoccsa involved responscs that were collugive, submilted in bad faith, ar mot amived at
independently through open competition; or (v} the anticipated contract award resulted from a techpical o
watheanatical coror wade deriug the evaluation proeess, See Arkanses Code Annotated & 19-11-244 )04 A).

1L DISCUSSION

ECI contends that the bid Hebrews submitted should be reected becanse it was not opencd during the bid
opening scheduled at 2:00 pm. on Febroary 24, 2023, pursuant to the ferms of the Solicitation, This
zantention is partially accuratc as Hebrews's documentation, with the exception of the pricing decument, was
opened ot the appropriate time,  As noted by ECI, Hebrews's pricing shoet was submitted in an Apple
Mumbers format and had to be converted to Microsoft Excel format by OSP personnel in order to be viewed,
which process was completed at 3:34 p.m, on Fohroary 24, 2023, Hebrews acknowledees that it permitted
D8P 1o comvert the formatting of its pricing sheet in order to he viewable but asscris that it tmely submitted
its documentation and followed applicable puidelines. Hebrews was apparently not put on notice by any terms
in the 1FK that its hid mighr nat he ready for contemporanenns vizwing with the ofher hids if i submitted s
alectronic hid ina format other than Microsoft Exeel format.

The lzpal requirements of competitive sealed bidding are clear in requiring a *[plablic, contemporinec s
opening of bids at a predesignated time wnd plaee.” In nddition, Scetion 19-11-22%e) pravides that, *| b|ids
shall be opzned publicly in the presenee of one (1) or more witnesses at the fime and place designated in the
invitation for bids. Lach bid, together with the name of the hidder, shall be recorded and open 1o public
inspeslivn.”  Here, il is wsdisputed that Hebrews's pricing sheet was opened and converted at 3:34 pom.,
insead of 2:00 pm. This opening was not open to public viewing since the live stream had already been
terminated. As an underiving purpese and policy of Arkenzas Procurement Law is to provide for increased



public confidence n the procedures follgwed in public procurement, and pricing is a fundamental component
ol competitive sealed biddmg, 1 cannet consider the technical anomaly that oceurred in this case to nepate the
mandatory requirement of publicly and contemporaneonsly opening bid submissions. While the partcular
circumstances in this case are unfortunate, public confidence in procurement processes is paramount as
reflected in saatutory mandatory requirements,

V. COMCLLEION

The compelilive sealed bidding reguirements mwandate that ECI1s protest be sustained as Hebrews's
pricing sheel was nol publicly and contemporaneously opened in accordance with the solicitation’s
requitements; accardingly, the protest 1= sustamned, The agency shall determime whether to cancel and
reizsue the 1FB ar award to the lowest sealed hid that wag publicly and contemporancovsly opened with
the athers.

Pursuant (0 Ark. Code Anm. § 19-11-244 {e)(1}, this determination is final and conclusive as 1o the protest.
Eespectiully,

En

Edward R. Armstrong (:-
State Procurenent Direcior




